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AMENDMENTS REGARDING COMPETENCY TO STAND

TRIAL
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STATE OF UTAH

Chief Sponsor: LaVar Christensen

Senate Sponsor:

LONG TITLE
General Description:

This bill modifies the Code of Criminal Procedure regarding the procedures for
determining a defendant's competency to stand trial.
Highlighted Provisions:

This bill:

» modifies the hearing procedure for determining if a defendant is competent to stand
trial to H=» [inctude] provide =H for the court's consideration H=$ [alt-avaitable-andretevant
evidence] the totality of the circumstances ¢=H |,
including H=¥ [testi
witnesses [;and

] testimony of lay

proceedings]| ¢=H .
Money Appropriated in this Bill:

None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
77-15-5, as last amended by Laws of Utah 2008, Chapter 212

H=» [77-15-6,;as tastamended by Fawsof Utah 2008, Chapter212] ¢H
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H= [ 77-15-6.5, as last amended by Laws of Utah 2008, Chapter 212] «H

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 77-15-5 is amended to read:

77-15-5. Order for hearing -- Stay of other proceedings -- Examinations of
defendant -- Scope of examination and report.

(1) (a) When a petition is filed pursuant to Section 77-15-3 raising the issue of the
defendant's competency to stand trial or when the court raises the issue of the defendant's
competency pursuant to Section 77-15-4, the court in which proceedings are pending shall stay
all proceedings. If the proceedings are in a court other than the district court in which the
petition is filed, the district court shall notify that court of the filing of the petition.

(b) The district court in which the petition is filed shall pass upon the sufficiency of the
allegations of incompetency. If a petition is opposed by either party, the court shall, prior to
granting or denying the petition, hold a limited hearing solely for the purpose of determining
the sufficiency of the petition. If the court finds that the allegations of incompetency raise a
bona fide doubt as to the defendant's competency to stand trial, it shall enter an order for a
hearing on the mental condition of the person who is the subject of the petition.

(2) (a) After the granting of a petition and prior to a full competency hearing, the court
may order the Department of Human Services to examine the person and to report to the court
concerning the defendant's mental condition.

(b) The defendant shall be examined by at least two mental health experts not involved
in the current treatment of the defendant.

(c) If the issue is sufficiently raised in the petition or if it becomes apparent that the
defendant may be incompetent due to mental retardation, at least one expert experienced in
mental retardation assessment shall evaluate the defendant. Upon appointment of the experts,
the petitioner or other party as directed by the court shall provide information and materials to
the examiners relevant to a determination of the defendant's competency and shall provide
copies of the charging document, arrest or incident reports pertaining to the charged offense,
known criminal history information, and known prior mental health evaluations and treatments.

(d) The prosecuting and defense attorneys shall cooperate in providing the relevant

information and materials to the examiners, and the court may make the necessary orders to
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examination may be subpoenaed to testify at the hearing. If the experts are in conflict as to the
competency of the defendant, all experts should be called to testify at the hearing if reasonably
available. The court may call any examiner to testify at the hearing who is not called by the
parties. If the court calls an examiner, counsel for the parties may cross-examine the expert.

(10) A person shall be presumed competent unless the court, by a preponderance of the
evidence, finds the person incompetent to proceed. The burden of proof is upon the proponent
of incompetency at the hearing. An adjudication of incompetency to proceed shall not operate
as an adjudication of incompetency to give informed consent for medical treatment or for any
other purpose, unless specifically set forth in the court order.

(11) H=» [tayFhecourtin] In ¢=H determining the defendant's competency to stand trial,

H=» the court ¢=H shall

consider the totality of the circumstances, which H=# [inchides] may include [theinformation
presentedunder
Subsection(1Htb] the testimony of lay witnesses, ¢=H in addition to the expert testimony, studies,

and reports provided under this

section.

I:I-)[

[(HH] (12) (a) If the court finds the defendant incompetent to stand trial, its order shall
contain findings addressing each of the factors in Subsections (4)(a) and (b) of this section.
The order issued pursuant to Subsection 77-15-6(1) which the court sends to the facility where
the defendant is committed or to the person who is responsible for assessing his progress
toward competency shall be provided contemporaneously with the transportation and
commitment order of the defendant, unless exigent circumstances require earlier commitment
in which case the court shall forward the order within five working days of the order of
transportation and commitment of the defendant.

(b) The order finding the defendant incompetent to stand trial shall be accompanied by:

(1) copies of the reports of the experts filed with the court pursuant to the order of

-5- House Committee Amendments 2-27-2012 iessca



H.B. 346 02-14-12 12:23 PM

152 examination if not provided previously;

153 (i1) copies of any of the psychiatric, psychological, or social work reports submitted to
154  the court relative to the mental condition of the defendant; and

155 (iii) any other documents made available to the court by either the defense or the

156  prosecution, pertaining to the defendant's current or past mental condition.

157 [(+2)] (13) (a) If the court finds it necessary to order the defendant transported prior to
158  the completion of findings and compilation of documents required under Subsection [(11)]
159  (12), the transportation and commitment order delivering the defendant to the Utah State

160  Hospital, or other mental health facility as directed by the executive director of the Department
161 of Human Services or his designee, shall indicate that the defendant's commitment is based
162 upon a finding of incompetency, and the mental health facility's copy of the order shall be

163  accompanied by the reports of any experts filed with the court pursuant to the order of

164  examination.

165 (b) The executive director of the Department of Human Services or his designee may
166  refuse to accept a defendant as a patient unless he is accompanied by a transportation and

167  commitment order which is accompanied by the reports.

168 [(13)] (14) Upon a finding of incompetency to stand trial by the court, the prosecuting
169  and defense attorneys shall provide information and materials relevant to the defendant's

170  competency to the facility where the defendant is committed or to the person responsible for
171  assessing his progress towards competency. In addition to any other materials, the prosecuting
172 attorney shall provide:

173 (a) copies of the charging document and supporting affidavits or other documents used
174  in the determination of probable cause;

175 (b) arrest or incident reports prepared by a law enforcement agency pertaining to the

176  charged offense; and

177 (c) information concerning the defendant's known criminal history.
178 [(+H] (15) The court may make any reasonable order to insure compliance with this

179  section.
180 [(157] (16) Failure to comply with this section shall not result in the dismissal of
181  criminal charges.

182 H=» [Sectionr2—Sectiomr 77-15-6-is-amended-toread:] ¢=H
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H= [#7-15-6—Commitment-onfindingof-incompetencyto-stand-triat=—=Subsequent
hearines—Noti . :

-7 -

House Committee Amendments 2-27-2012 iessca



214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244

_8-

02-14-12 12:23 PM

House Committee Amendments 2-27-2012 iessca



245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275

02-14-12 12:23 PM

H-» [

_9._

H.B. 346

House Committee Amendments 2-27-2012 iessca



276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306

H.B. 346

-10 -

02-14-12 12:23 PM

House Committee Amendments 2-27-2012 iessca



307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337

02-14-12 12:23 PM

H.B. 346

-11 -

House Committee Amendments 2-27-2012 iessca



338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359
360

02-14-12 12:23 PM

Legislative Review Note
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Office of Legislative Research and General Counsel
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